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STATEMENT OF QUESTIONS PRESENTED 


| 
| 
i 


As an incident to a divorce decree entered in 1945, the husband- 
appellant was required to pay his former wife-appellee the sum of 
fifteen dollars per week for the support of herself and their two minor 
children; and eleven years thereafter, the aforesaid order was amended 
upon motion of appellant requiring him to pay appellee the sum of ten 
dollars per week as maintenance for their minor children only; and it 
appearing that appellant had filed a motion to terminate maintenance 
on the ground that all minor children of the parties had been emancipated, 
the fundamental questions raised by this. appeal are: 





| 

1. Where the emancipation of the minor children of the parties 
was conceded, whether the appellant's motion to terminate the grder 
requiring appellant to maintain and support their children should have 
been granted ? | 


| 

2. Where appellee had not made any motion for relief dit as an 
incident to denying appellant's motion to terminate maintenance of 
children, whether the court had jurisdiction and authority to provide 
for an allowance as alimony to the appellee although they had been 


divorced a vinculo matrimonii for a period of more than thirteen years 


previously ? 














JURISDICTIONAL STATEMENT So mo ee -% 
STATEMENT OF CASE > * © 2 & © @ «© 2 * 
STATUTE INVOLVED s + & & * @& Sa 


STATEMENT OF POINTS . . . . 
SUMMARY OF ARGUMENT a ee er 
ARGUMENT 


1, The Court erred in erie the motion of appellant to rescind 
and terminate the order of November 15, 1956 requiring 


appellant to pay appellee ten dollars per week for the ical 
of their minor children ‘ z 


2. The court lacked jurisdiction, authority and power to continue 
the sum of ten dollars a week, formerly paid as support for the 


children, as an allowance of alimony to appellee . 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14, 830 


| 

WILLARD ROGERS BAUCOM, | 
Appellant, 
Vv. | 


” LUCILLE UNDINE BAUCOM, | 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
i FOR THE DISTRICT OF COLUMBIA 





BRIEF FOR APPELLANT 





.: JURISDICTIONAL STATEMENT : 


Appellee filed suit against appellant for an absolute divorce, 
custody of their two minor children, alimony for herself and support 
for the children and counsel fees. Appellant filed an uncontested an- 
swer. The District Court on the 7th of June, 1945 awarded appellee 
an absolute divorce and further ordered appellant to pay appellee fifteen 
dollars a week as permanent alimony for her support and that of the 
minor children herein. (App. 1) The District Court had jurisdiction to 
enter such order pursuant to § 16-411, District of Columbia Code as 
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amended providing that "When a divorce is granted to the wife, the 
Court shall have authority to decree her permanent alimony sufficient 
for her support and that of any minor children whom the court may 


assign to her care, * * *'. 


Eleven years later, the court amended the order as to the pro- 
vision for alimony and reduced the amount of support to be paid by the 
appellee, upon motion of the appellant. (App. 3-4) The District Court 
acted upon the authority provided by 8 16-413, District of Columbia 
Code, providing that "After a decree of divorce in any case granting 
alimony and providing for the care and custody of children, the case 
Shall still be considered open for any future orders in those respects." 


Two years later appellant filed a motion to terminate maintenance, 
(App. 5) which was denied on September 24, 1958 (App. 9). A motion to 
strike the order of denial (App. 10) was denied on October 24, 1958 (App. 
12). Appellant duly filed a notice of appeal from the denial of both 
orders on October 24, 1958. (App. 13) Jurisdiction over this appeal is 


vested in this Honorable Court by 28 U.S.C. $1291, et seq. 


STATEMENT OF CASE 


On June 7, 1945 District Judge Proctor entered an order award- 
ing an absolute divorce to appellee wife and directed the appellant hus- 
band to pay alimony as follows: 


“ADJUDGED, ORDERED AND DECREED, as follows: 
That the defendant, Willard Rogers Baucom, is hereby 
directed to pay to plaintiff the sum of fifteen Dollars 
($15. 00) per week as permanent alimony for her support 
and that of the minor children herein, payable on 
Wednesday of each week."" (App. 1) 


In September of 1956, a period of more than eleven years later, 
the appellant filed a motion to amend the above order as to alimony be- 
cause the appellee was self sufficient and one child was regularly em- 


ployed. On the 16th of November, 1956, Judge Matthews entered the 
following: 
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"ORDERED, that the previous order of alimony in this 
cause dated June 7, 1945 be amended and the defendant 
shall be required to pay plaintiff the sum of $10.00 per 
week for maintenance of the minor children of the | 
parties beginning November 17, 1956." | 


In January of 1958, appellant filed a motion to terminate the 
| 
above order of Judge Matthews on the ground that both minor children 
of the parties have been emancipated. (App. 5) On March 24, 1958 the 
Domestic Relations Commissioner filed his report and recomméndation 
which stated, inter alia, that both children of the parties had been 
emancipated. (App. 8) : 
On September 24, 1958, Judge Curran entered the following: 
"ADJUDGED, ORDERED and DECREED, that the motion 
of defendant WILLARD ROGERS BAUCOM, be, and here- 
by is, denied, and the present allowance as provided by 
order herein of November 15,1956, will continue in et 
fect as an allowance to plaintiff." (App. 9) ! 
Immediately thereafter, Appellant filed a motion to strike Judge 
Curran's order of September 24, 1958, (App. 10) which was denied on 
October 24,1958. (App. 12) From the refusal to terminate the order 
of November 16, 1956 and the refusal to strike the order of Judge Curran 


dated September 24,1958, appellant now appeals to this Court. | 


1 
| 
i 
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STATUTE INVOLVED | 
The Federal Rules of Civil Procedure, 28 U.S.C., Rule fo. _— 
RELIEF FROM JUDGMENT OR ORDER. 
(b) MISTAKES; INADVERTENCE; EXCUSABLE NEGLECT; NEWLY 
DISCOVERED EVIDENCE; FRAUD, etc. | 


On motion and upon such terms as are just, the Court may relieve 
a party or his legal representative from a final judgment, order or pro- 
ceeding for the following reasons: (1) mistake, inadvertence, durprise, 
or excusable neglect; (2) ***; (3) ***; (4) ***; (5) ***; or (6) eh, The 
motion shall be made within a reasonable time, and for reasons (4), (2), 
and (3) not more than one year after the judgment, order, or proceeding 


| 
| 
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was entered or taken. (Stated in part only) As amended Dec. 27, 1946 
and Dec. 29, 1948, effective Oct. 20, 1949. 


STATEMENT OF POINTS 


1. The Court should have terminated the order requiring appellant 
to pay appellee the sum of ten dollars a week for the support of their 
minor children when it appears that appellee is self supporting, their 
children are emancipated, and the recommendation of the Domestic 
Relations Commissioner was in favor of termination of maintenance. 


2. The Court had no jurisdiction or power to order appellant to con- 
tinue making payments to appellee in the sum of ten dollars weekly as an 
allowance to her when the parties had been divorced for more than thir- 
teen years and there is no provision of law or reservation in the prior 
court order for reinstatement of alimony. 


SUMMARY OF ARGUMENT 


The appellants motion to terminate maintenance for support of 
his emancipated children was denied. But the court, although appellee 
did not move for such relief, eliminated the children from his order 
and requires appellant to continue the maintenance as an allowance for 
the appellee. Since a 1956 order terminated the appellee's alimony pro- 
vided by the original final decree entered in 1945, and since the order of 
termination did not reserve the right to reinstate alimony in the future, 
and since there is no law which authorizes the court to reinstate alimony 
which had been terminated, the court had no power to enter the order 
appealed from herein. 


Even if the order terminating alimony was entered due to neglect 


of counsel for appellee, which is not supported by the record, and even 
if appellee had filed a motion for the relief which was eventually ordered 
by the court, the Court cannot contravene Rule 60(b), Federal Rules of 
Civil Procedure, which provides that orders entered due to neglect of 
counsel cannot be corrected after a period of one year has elapsed in the 


absence of fraud. 








ARGUMENT 


I. THE COURT ERRED IN DENYING THE MOTION OF 
APPELLANT TO RESCIND AND TERMINATE THE 
ORDER OF NOVEMBER 16, 1956 REQUIRING APPEL- | 
LANT TO PAY APPELLEE TEN DOLLARS PER WEEK 
FOR THE SUPPORT OF THEIR MINOR CHILDREN. | 


The long litigation of this unfortunate domestic incompatibility 





was purportedly terminated with the grant of an absolute divorce to the 
appellee on June 7, 1945, and giving her permanent custody of their two 
minor children. However, the Court ordered the appellant to pay the 

wife alimony for her support and their minor children. It was this por- 
tion of the order that has prolonged the litigation in the lower egurt for 

13 years and is now in this Court. Appellant has long recognized his 
obligation to support his children and has endeavored to do so these 

many years. The long record and file here indicates frequent appearances, 
contempts, additional counsel fees and even imprisonment of appellant 





for non payment of arrearages. The reasons therefor are not material 
here and will be omitted although interesting. | 


However, in September of 1956 the appellant filed a motion to 
amend the original order providing for alimony and convinced the Court 
that the appellee was self sufficient; that appellant was earning less than 
his former wife; and that one child had been emancipated; whereupon, 
the Court terminated the alimony to the wife and reduced the support of 
the children to ten dollars per week. There Judge Matthews specifically 
ordered "that the previous order of alimony in this cause dated June ts 
1945 be amended" (App. 3-4) and the appellee is nowhere mentioned in 
that order. Accordingly, this order can no longer be considered a 
single award for the wife and children constituting alimony to the wife 
and not contingent on the minority of the children within the meaning of 
Miller v. Miller, 74 App. D.C. 216, 122 F.2d 209; Lockwood v. | Lockwood, 
82 U.S. App. D.C.105, 160 F.2d 923, and Kephart v. Kephart, 89 U.S. 
App. D. C.373, 193 F.2d 677, 6 A.L.R. 2d 1277, certiorari denied 342 
U.S. 944, 72 8.Ct. 557, 96 L. Ed. 702. However, the fact that children 
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do reach majority may be a ground for revision upon proper applica- 
tion. Lockwood v. Lockwood, supra, citing Eliasson v. Eliasson, 68 
App. D. C. 391, 98 F.2d 263; Biscayne Trust Company v. American 
Security & Trust Co., 57 App. D.C.251, 20 F.2d 267. The economic 
condition of the wife is always a factor considered in awarding or deny- 
ing alimony. Quarles v. Quarles, 86 U.S. App. D.C. 41, 179 F.2d 57. 


Since the 1956 order of Judge Matthews excludes the wife for 
further alimony and that the Domestic Relations Commissioner's report 
shows that both children have been emancipated, and appellee has not 
objected to the report of the Domestic Relations Commissioner, it clearly 
appears that the Court had no alternative to grant the motion to terminate 
maintenance of the children. The Court was obviously troubled with his 
refusal to terminate when it appears that the motion was heard on April 
30,1958 and the Court withheld its decision until September 24, 1958. 


But most significant is the fact that the court has in effect granted 
the motion to terminate the support of the children, because the order 
appealed from specifically excludes them, and recites that the money 
paid by the appellant previously for their support shall now continue as 


an allowance for the appellee (App. 9). 


OQ. THE COURT LACKED JURISDICTION, AUTHORITY 
AND POWER TO CONTINUE THE SUM OF TEN DOL- 
LARS A WEEK, FORMERLY PAID AS SUPPORT FOR 
THE CHILDREN, AS AN ALLOWANCE OF ALIMONY 
FOR APPELLEE. 


In Moran v. Moran, 82 U.S. App. D.C.107, 179 F.2d 57, this 
Court advised that: 


"The difference between ‘jurisdiction’ meaning the 
power of the court to entertain the action or to ren- 
der any judgment therein, and ‘jurisdiction’ loosely 
referring to the power of the Court to enter a partic- 
wlar - judgment upon the merits is well established. 
Lack of power to enter a wrong judgment is remedial 
upon appeal; and even if the judgment, even though 
erroneous, is not appealed within the time allowed, 
it is res-judicata of the issues involved." 





: 


Thus, appellant uses the term loosely in averring that the court lacked 


the jurisdiction to enter the order complained of, and is here seeking 





to remedy the wrong judgment by this appeal. 


Firstly, it should be noted that appellee did not file a motion 
asking that her alimony be reinstated. It was an afterthought when 
appellant sought to terminate the maintenance order. Secondly, the 
previous order does not reserve any power to reinstate the alimony or 
so called "allowance" to appellee. Thirdly, the Court cannot reinstate 
alimony, unless the statute permits reinstatement. 8 16-413 District of 
Columbia Code, quoted in the jurisdictional statement herein, authorizes 
future orders in respect to alimony only where the previous order al- 
lowed alimony. True, the 1945 order did provide for alimony, but it 
was clearly terminated by Judge Matthews in Court's order 11 years 
later. If the order was erroneous it should have been appealed as 
Moran, supra, suggests. The time for appeal expired 30 days'after its 
entry, on December17, 1956. Thus, appellee in a belated effort to cor- 





rect Judge Matthews order sought to do so as part of appellant's motion 


| 


to terminate which was denied. Appellee also knew very well that the 
New order could not read for support of the children since they had been 
emancipated, she had to get the old order corrected after a period of 
almost two years had run. | 


Assuming, without conceding, that the 1956 Judge Matthews 
order was erroneous, can the Court make correction of an order by pro- 
viding that ten dollars weekly, which was previously payable to the wife 
for the children's support, shall henceforth be payable to the wife as 
alimony? The order makes such an attempt. 


It recites that plaintiff (appellee here) had no knowledge of the 
contents of said order of Judge Matthews entered November 16,1956, yet, 
there was no hearing to prove such fact in the court below. But the order 





itself clearly recites that a copy of the order was mailed to counsel for 
appellee and knowledge is presumed by receipt thereof, and receipt is 
not denied by appellee. If that is not enough, the record shows that 


| 
| 
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appellee knew of the order because it reduced the first order by one 
third in maintenance, and appellee filed numerous attachments and mo- 
tions and cited said order as its authority for the relief prayed therein. 
The order further recites that appellee believed that the order was for a 
reduction of the award only; and that appellee had not forfeited her rights 
to alimony. It should be noted that the court received no evidence to 


support such findings. 


Although not factually identical, appellant relies heavily on the 
law and language of Circuit Judge Clark, in Holmes v. Holmes, 1946, 
81 U.S. App. D.C. 132, 155 F.2d 737. The facts are that Mrs. Holmes 
had obtained a limited divorce with a provision for alimony "beginning 
the first day of April, 1941, until further order of this Court". In 
September of 1943, the limited decree was enlarged into a final decree 
of absolute divorce upon application of the wife, but the final decree re- 
mained silent as to any alimony. Mr. Holmes paid all installments of 
alimony until the final decree was entered and ceased making payments 
of alimony one month thereafter. The opinion does not say but it appears 
that the wife did not act until she filed a motion to adjudge the husband 
in contempt for non-payment of alimony sometime in 1945, some two 
years later. Judge Clark noted that - 


"The trial court in deciding in favor of the husband 

on the motion requesting that he be adjudged in con- 
tempt apparently was of the view that the final decree, 
terminating as it did the marital relationship of the 
parties, also brought to an end the former wife's 

right to receive alimony awarded her under the limited 
decree. IN THE CIRCUMSTANCES OF THIS CASE 
THE RESULT MAY BE HARSH FOR IT APPEARS 
THAT THE FORMER WIFE OF APPELLEE MAY HAVE 
LOST HER ALIMONY DUE TO AN OVERSIGHT OF HER 
COUNSEL. However, that may be, we are of the opin- 
ion that the order of the trial court should be affirmed." 
(Emphasis added) 


The opinion then held that it was the better rule to be that the final de- 
cree which severs the relationship of the parties terminates the wife's 
right to receive alimony under a preceding separation decree not in- 


So ae 2s 


corporated in the final decree. In so holding Judge Clark finally ob- 


served that: | 
| 
"In asking for a final decree it does not seem to us | 
too much to require that the right to receive alimony 
be asserted and judged in the light of new or pending: 
status of the finally divorced parties. THIS DUTY IS 
RIGHTLY THAT OF THE MOVING PARTY. TO HOLD 
OTHERWISE WOULD BE IMPOSE AN INTOLERABLE 
BURDEN ON THE TRIAL JUDGE. HE WOULD IN EF - 
FECT BE ASKED TO LOOK DEEP INTO PRIOR PRO- 
CEEDINGS TO INSURE THE LITIGANT OF OMISSIONS 
OF COUNSEL, or unknowingly, and by operation of law, 
leave in full force and effect a provision of a prior de- 
cree, founded on a different relationship." (emphasis 
added) 


As stated by appellant previously, the above case is not identical in fact 
foecause when the Judge Matthews order was entered amending the previous 





order of alimony, the parties had already been divorced, whereas in 
HOLMES alimony was provided while the parties were still married and 
a divorced relationship began its existence through the final decree 
which had omitted alimony. 


But the error in the HOLMES case was the same as here, counsel 
claims he did not know about the order and was entered due to his neglect. 


Since the appellant and appellee were divorced eleven years when 
alimony was terminated, should that factor permit the court to, revise a 
previous order due to counsel's neglect? Assuming that appellee had 
properly applied for such revision by motion and had made a showing of 


excusable neglect of her counsel, appellee is still not entitled to such 





relief because she cannot contravene the provision of Rule 60(b), Federal 
Rules of Civil Procedure, 28 U.S.C. 


It clearly appears that the order terminating alimony of appellee 
was entered by Judge Matthews on November 16, 1956. (App. 4) Appellee 
never affirmatively filed or prayed for revision or reinstatement of 
alimony. The court in denying the motion herein appealed entered the 


reinstatement of appellee's alimony to "continue in effect as an allowance 
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to plaintiff*on September 24,1958. (App. 9) This is a period of almost 


two years. Rule 60(b) clearly requires that the motion must be filed not 
more than one year after the order was entered. Thus, assuming 
HOLMES does not preclude appellee from asking for reinstatement of 
Alimony, then the time for even asking for such relief has expired ac- 
cording to Rule 60(b). 


Appellee may contend that this cause being equitable in nature, 
the Court should not apply Rule 60(b) to her claim for reinstatement of 
alimony. However, it is clear that unlike divorce, support and custody 
of children, alimony is a creature of statute in this jurisdiction and un- 
known to the common law. The power to award alimony, whether it be 
on an original complaint or upon enlargement of a limited decree is dis- 
cretionary with the trial court. Holmes v. Holmes, supra, citing D.C. 
Code, 1940, $ 16-411. Thus it cannot be contended that an alimony 
award is in the nature of equitable relief since the trial has no inherent 
equitable power to award alimony. 


In any event the application of Rule 60(b) in certain domestic re- 
lations cases by this Court is well settled. In Dausel v. Dausel, 1952, 
90 U.S. App. D. C. 275, 195 F.2d 774, Judge Edgerton, a Chief Judge of 
this Court since then, held that Rule 60(b) expressly did not limit the 
court from vacating and setting aside a divorce obtained by fraud as well 
as accrued installments of alimony, like any other judgment AT ANY 
TIME. Cf. Lockwood v. Lockwood, supra, where the Court held that the 
court is without power to revise or remit past due alimony. 


In Moran v. Moran, supra, although Circuit Judge Prettyman, 
now Chief Judge of this Court, did not specify Rule 60(b) as applicable, 
he clearly intended it when appellant objected to terms of a property 
settlement entered in an annulment decree in 1940 and subsequent 1946 
orders requiring enforcement of the 1940 decree. Judge Prettyman noted 
that: "Objections to that decree are long since barred, unless the Court 
was without jurisdiction to enter it." 





He 


Finally, appellant relies most heavily on Cole v. Cole, 1947, 82 
U.S. App. D.C. 155, 161 F.2d 883 written by Circuit Judge Wilbur K. 
Miller concurred in by Judges Edgerton and Prettyman. Factually, both 
parties sought divorce on grounds of adultery and the wife added volun- 





tary separation and the husband added desertion as additional grounds. 
Pendente lite, the husband was required to pay the wife $100 per month 
as alimony. Upon final hearing all complaints and cross complaints 

were dismissed since both had been found guilty of adultery, but the 
judgment made no reference to the pendente lite maintenance order, or to 
the fact that the husband was already $475. 00 in arrears at that time. 

One month after the final order was entered the wife sought a contempt 
order against the husband for non compliance with the pendente' lite order. 





The husband appealed from an order directing his imprisonment for such 
contempt. Judge Miller noted that the Court lacked authority to imprison 
the appellant for non-payment of alimony ordered to be paid pendente lite 
because it cannot survive a final decree which does not expressly direct 
the payment of accrued installments of temporary alimony and reaffirmed 
the principles enunciated in Walter v. Walter, 15 App. D.C. 333. Judge 
Miller noted that "In the Walter case the Court expressed a limitation on 
the question by saying that it was whether 'the wife can afterwards, and 
after the decree has passed beyond the power of correction in the court 
which rendered it, and beyond power of review by an appellate tribunal 
on appeal, go back of that decree and enforce an interlocutory or inciden- 
tal order for alimony pendenite lite which remained partially executed at 
the time of the rendition of the decree.'"' (emphasis added) 82 U. S. App. 
D.C. 155, 158. 





Appellant considers the penultimate paragraph of the opinion 
| 

most important which follows: 
"In considering the case before us, the question arises, 
therefore, whether it can be said that the decree of dis- 
missal, which was silent as to the arrears of alimony, 
had passed beyond the power of correction in the court 
which rendered it, when the contempt citation was issued. 
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A party has six months in which to seek modifica- 

tion of a judgment, (citing Federal Rules of Civil 
Procedure rule 60(b), 28 U.S.C. A. following 8723c. ) 
and three months in which to make an application for 
an appeal. (citing Rule 10 of this Court) As the con- 
tempt order was entered less than three months after 
the case had been dismissed, the final decree had not 
passed beyond the power of the court to correct it. But 
the District Court did not purport to correct the final 
decree. It then had the power, by way of correction, to 
provide that the unpaid temporary installments must be 
paid regardless of the dismissal. Had it done so, dis- 
obedience could have been punished as contempt under 
8 410. Having failed to do that, it cannot be said that 
the mere citation of the husband for contempt for fail- 
ing to pay amounted to a correction of the final order." 


Thus, the court specifically holds that a final judgment in a di- 
vorce action, even when it fails to include installments of-alimony ' 
accrued, can be modified and corrected, but only in accordance with 
Rule 60(b) Federal Rules of Civil Procedure. 


A few years later Circuit Judge Miller again in Tillman v. Tillman 


1948, 84 U.S. App. D.C.171,172 F.2d 270. Writ of certiorari denied 

69 S. Ct.. 883, 336 U.S. 954, noting that a divorce suit is purely personal 
in nature and is abated by the death of either party before judgment, 
observed: 


"It is well to state, in conclusion, that our holding 
herein does not contravene Rule 60 of the Federal 
Rules of Civil Procedure. When one of the parties 
to a divorce action dies after judgment has been 
rendered, a clerical mistake in the judgment aris- 
ing from oversight or omission may be corrected at 
any time as Rule 60 provides; but the mistake must 
be apparent on the record, for otherwise it would be 
necessary to hear extraneous evidence to demon- 
strate the actuality of a clerical mistake." at page 
175. 


Here, no hearing was held by the District Court to determine 
whether the order of Judge Matthews was erroneous or due to neglect of 
counsel. The order is clear on its face since it specifically notes that 
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it is amending the former decree as to alimony. But even if it was 
erroneous due to neglect of counsel, appellee comes too late for any 
correction of the judgment and cannot contravene Rule 60(b) as demon- 
strated by the domestic relations cases applying Rule 60(b) as in Dausel 
for fraud, in Tillman for clerical mistake, in Cole for neglect of counsel. 





CONCLUSION ! 


It is respectfully submitted that the order of September 24, 1958 
in continuing the payment of ten dollars per week as an allowance to 
appellee and denying appellant's motion to rescind and terminate main- 
tenance be reversed with directions that an order be entered terminating 


any further alimony payments of ten dollars effective April 30, 1958, 





when the motion was submitted to the Court,without regard to whether 





such payments were for the appellee as alimony or for their children 


as maintenance. 


Respectfully submitted, 


| 
EDWARD J. SKEENS | 
1500 Massachusetts Ave., N. W. 


Washington 5, D. C. | 
Attorney for Appéllant. 


| 
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Order Denying Defendant's Motion to Strike the Order t 
of the 24th Day of September, 1958 Denying 
12 


Termination of Maintenance + - * * . « . ‘ ‘ ‘ . 


MoticemiRpeGl = e 2 + & 48 ¥ eK © we Re ee FE BB 











i. 


APPELLANT'S APPENDIX 


ys] 
7 
| 

| 


[Filed June 7, 1945] 


IN THE DISTRICT COURT OF THE UNITED STATES FOR | 
THE DISTRICT OF COLUMBIA | 


LUCILLE UNDINE BAUCOM, ) 
Plaintiff, — 
v. ) Civil Action No. 27, 588 
) | 
) 
) 
) 


! 
! 
| 
| 
| 
| 
1 


WILLARD ROGERS BAUCOM, ET AL, 
69 New York Avenue, N.E., 


| 
| 
| 
Defendants. : 


JUDGMENT FOR ABSOLUTE DIVORCE (ADULTERY), ETC. 


This action having been fully heard in open Court and it appearing 
to the Court that (a) plaintiff and defendant husband were lawfully inter- 
married January 7, 1935, at Fredericksburg, Virginia, (b) two children 
have been born of said marriage, (c) plaintiff has been a resident of the 
District of Columbia for more than two years prior to the filing of this 
action, (d) plaintiff has proven the allegations of her complaint alleging 
acts of adultery, (e) plaintiff was granted a decree of maintenance by 
this Court entered October 10,1944, in Civil Action 24, 944, which de- 
cree has continued in effect, and that there has been no reconciliation of 





parties to the marriage herein, (f) defendant husband is in arrears in 
payments under said decree for maintenance, and (g) plaintiff is in fear 
of being bothered, interfered with and being molested by defendant 
husband herein, whereupon, it is, by the Court, this 7th day of June, 
1945, 7 | : 
ADJUDGED, ORDERED, AND DECREED, as follows: _ 
1. That plaintiff, LUCILLE UNDINE BAUCOM, be, and she 
hereby is, awarded a judgment of absolute divorce from the defendant, 
WILLARD ROGERS BAUCOM, on the ground of adultery, same having 
been committed by defendant husband, WILLARD ROGERS BAUCOM, with 


defendants, PATRICIA DEVER and EVA BROWN; and the bonds of 
| 
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matrimony heretofore existing between plaintiff and defendant, WILLARD 
ROGERS BAUCOM, be and the same hereby are, dissolved; provided, 
however, that this judgment shall not be effective to dissolve the mar- 
riage herein until the expiration of the time allowed for the taking of an 
appeal, nor until the final disposition of any appeal taken; and provided, 
further, that this judgment shall not become absolute nor take effect dl 
until the expiration of six months from the date hereof. 

2. That custody of WILLIAM ROGERS BAUCOM and JOAN 
LUCILLE BAUCOM, minor children of the parties hereto is hereby awarded 
to plaintiff, with the privilege reserved to defendant to visit said children 
at reasonable and proper times. 

3. That defendant,WILLARD ROGERS BAUCOM, is hereby direc- _| 
ted to pay to plaintiff the sum of FIFTEEN ($15) DOLLARS per week as 
permanent alimony for her support and that of the minor children herein, 
payable on Wednesday of each week. 

4, That defendant, WILLARD ROGERS BAUCOM, is hereby 
permanently enjoined and restrained from interfering with, bothering 
or molesting plaintiff, either directly or indirectly, and from ‘phoning 
her at her place or places of employment. 

3. That defendant, WILLARD ROGERS BAUCOM, pay to plain- 
tiff's attorneys of record the sum of $150.00, as an attorney fee allowance 
herein. 

6. That defendants pay the Court costs herein as taxed by the 
Clerk of Court. 


/s/ James M. Proctor 
Justice 


Leon L. Sclawy, and 
John J. O'Brien, Attorneys for plaintiff 


By /s/ John J. O'Brien 
Of Counsel, Evans ES. 


/s/ Milton I. Lewis, Attorney for defendant 
1118 K Street, N.E. 


[Filed August 17, 1956] 
MOTION TO REDUCE ALIMONY ! 
The defendant, by his attorney, moves this Honorable Court to 





reduce the order of alimony dated June 7, 1945 and amend said order 

to designate that the lower amount be paid as maintenance for the 
support of the one minor child of the parties who is still in school and 
not working; for the reason that the financial status of the parties has 
been changed greatly since the signing of the aforesaid order and for 
the further reasons set forth in the affidavit of defendant attached hereto 
and made a part hereof. | 


/s/ Joseph A. McMenamin | 


Attorney for defendant 
* -* * * 


[Filed August 17, 1956] 


AFFIDAVIT IN SUPPORT OF MOTION TO 
REDUCE ALIMONY 





District of Columbia, SS: 


Willard Rogers Baucom, being duly sworn on oath, states as 


follows: | 
1. That there has been a change in the financial circumstances of 
the parties in the above-entitled cause since the order of this Honorable 
Court dated June 7, 1945 awarding plaintiff $15.00 per week as permanent 
alimony for her support and that of the two minor children of the parties. 
2. That according to his information and belief the plaintiff and 
one of the children of the parties, William Baucom, now 19 years old, 
are both employed regularly and are self-supporting. | 
3. That defendants earning power is greatly reduced since his 


release from serving a term in Lorton Reformatory and he is now em- 





ployed as a watchman for the Phifer Construction Company, earning 
$48.50 per week, whereas he previously was employed at the Post Office 


earning as much larger salary. 
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4. That he realizes he has a duty to support the younger minor 
child, Joan Baucom, 17 years of age, who has one more year to go in 
high school, but believes the present payments should be reduced. 

5. That when he was released from prison he had debts exceeding 
$1000. 00 but has reduced these slightly and now owes $432. 00 to the 
Postal Credit Union; $532. 00 to the Aetna Finance Company and $20. 00 
balance to Eismans Clothing Company. 

6. That his minimum weekly expenses are as follows: $15.00 
for board and room; $3.00 car fare; $2. 00 laundry; $4. 00 clothing and 
$4. 00 incidentals. 

7. That the present scale of payments are too difficult to meet 
with his reduced income and he is making this affidavit and motion in an 
attempt to avoid possible arrearages and contempt proceedings in the 
future. 

/s/ Willard Rogers Baucom 
{[JURAT dated August 14, 1956] 


/s/ Jane P. McKnee 
Notary Public, D.C. 


[Filed November 16, 1956] 
ORDER REDUCING ALIMONY 
Upon consideration of the motion of defendant to reduce the 


order of alimony dated June 7, 1945, which was brought to the attention 
of the Court on November 9, 1956, it is, by the Court, this 16th day of 
November, 1956 oo a a 

ORDERED, that the previous order of alimony in this cause dated 
June 7, 1945 be amended and the defendant shall be required to pay the 
plaintiff the sum of $10.00 per week for maintenance of the minor 
children of the parties beginning November 17, 1956. - 


/s/ Burnita Shelton Matthews 
Judge 
Copy mailed John J. O'Brien, Esquire, attorney for plaintiff, Evans 
Building, postage prepaid this 15th day of November, 1956. 


/s/ Joseph A. McMenamin 
Attorney for defendant 
928 Bowen Building 





[Filed January 21, 1958] 


MOTION OF DEFENDANT TO RESCIND 
AND TERMINATE ORDER OF NOVEMBER 16, 1956, 
ENTITLED "ORDER REDUCING ALIMONY" 


Now comes the defendant, Willard Rogers Baucom, by and through 


his attorney, and respectfully moves the Honorable Court that it rescind 
and terminate its order dated the sixteenth day of November, 1956, and 
erroneously entitled "Order Reducing Alimony"; and in support of his 
motion the defendant respectfully shows unto the Honorable Court the 
following: | 

1. That the plaintiff is now gainfully employed and self-supporting, 
receives earnings in excess of those of the defendant, and has no further 
need of alimony payments from the defendant for her support and main- 
tenance; | 

2. That the son of the plaintiff and defendant will attain the age of 
twenty-one years this coming summer, is now a member of the United 


States Navy, and is no longer in any need of contribution from the defen- 





dant for his support; | 
3. That the daughter of the plaintiff and defendant is now of the 
age of nineteen years, is employed gainfully and self-supporting, and is 
no longer in any need of contribution from the defendant. | 
WHEREFORE, the premises considered, the defendant respect- 
fully prays the Honorable Court that it will refer this matter to the 
Domestic Relations Commissioner for investigation and report; and that 
following such report the Honorable Court will rescind and terminate the 
aforesaid Order or will make such other disposition as may seem in the 
circumstances meet and just. | 


/s/ Edward J. Skeens 
Attorney for Defendant 
* * a * 





[Certificate of Mailing] 





[Filed March 25, 1958] 


DOMESTIC RELATIONS COMMISSIONER 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

UNITED STATES COURTHOUSE 
WASHINGTON 1, D. C. 
March 24, 1958 


Edward J. Skeens, Esq., 
1500 Mass. Avenue, N.W., 
Washington, D. C. 


In re: Baucom vs. Baucom 
C.A. #27, 588 


Dear Sir: 

Report and recommendation on Motion reducing alimony order of 
11/26/56 to rescind or terminate order in the above-entitled case is 
being filed this date, and a copy is attached hereto. 

Under Rule 9 (h) of the local rules, either party may file objec- 
tions to the report within five days after the report is received. 

Very truly yours, 


/s/ Karl Kindleberger 
Domestic Relations Commissioner 


[Filed March 24, 1958] 
Statement of Facts 


Prior Order: 
June 7, 1945 
Proctor, Judge 


"ADJUDGED, ORDERED AND DECREED, as follows: 

That the defendant, Willard Rogers Baucom, is hereby 
directed to pay to plaintiff the sum of Fifteen Dollars 

($15. 00) per week as permanent alimony for her support 
and that of the minor children herein, payable on Wednesday 
of each week". 





Prior Order: 
November 16, 1956 
Matthews, Judge 


"ORDERED, that the previous order of alimony in this 
cause dated June 7, 1945 be amended and the defendant | 
shall be required to pay the plaintiff the sum of $10. 00 
per week for maintenance of the minor children of the 





parties beginning November 17, 1956". 
Defendant's Statement: 
Says he desires to terminate the present award because the son 

of the parties has been emancipated by reason of being a member of the 
Armed Services since the spring of 1957. That the daughter of the parties 
has been emancipated since July, 1957, by reason of her full-time, self- 
supporting employment with the Federal Government. ! 

That the above Court order dated November 16, 1956 eliminated 
alimony for plaintiff and called for support of the two children only. 

That plaintiff has been and is employed and has the ability ‘to main- 
tain herself. That plaintiff should be getting some contribution from her 
employed daughter who lives with plaintiff. | 

That defendant has not the financial ability to contribute any support. 

Repeats the statements in Motion of defendant to rescind and ter- 
minate order of November 16, 1956. | 
Plaintiff's Statement: | 

Admits the minor son, William, is in the Armed Services by en- 


i 
| 
| 


listing on January 22, 1957. 

Admits the minor daughter, Joan, is employed ina self-supporting 
job with the Federal Government and says she has been so since heaae. 
1957. : 

Admits said daughter lives with her but claims that she receives 
no contributions from her and the daughter pays for her own personal 
necessities and has her own debts to pay. 

Says she believes the Court order of November 16, 1956 is meant 
to include plaintiff as it was only for a reduction from the order. of this 


Court dated on June 7, 1945. 
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The defendant's contribution was never sufficient for herself and 
two children and she feels that even with the emancipation of the two 
children, plaintiff is still in need of the full support. 


STATEMENT OF FACTS 
Remarks: 
Information relative to the earnings of the defendant, Willard 
Rogers Baucom, is as follows: 
"Paydays: Every Friday. 
Federal tax exemptions claimed: One 
D.C. tax exmptions claimed: Two. 
Overtime: Available every other week-end. 
Rate of pay: $11.00 per day. Night on stand-by work 
receives $5. 00. 


Gross Social W. H. D.C. Net 
Pay Security Tax Tax Pay 


February 21, 1958 $87.00 $1.96 $13.40 $1.50 $70.14 
February 28, 1958 $65.00 $1.46 $9.40 $1.00 $53.14 
March 7, 1958 $66.00 $1.49 $9.40 $1.05 $54. 06 
March 14, 1958 $44.00 $ .99 $5.50 $ .53 $36.98 
Recommended: 


If the intent of the Court order dated November 16, 1956 is for the 
maintenance of the minor children of the parties only, it is recommended 
that the defendant's motion to terminate said order be granted as both 
minor children have been emancipated. 

If, however, the intent of the Court order of November 16, 1956 was 
only to reduce the amount of defendant's contribution, and the contribution 
was for plaintiff and the two minor children it is recommended that defen- 
dant's motion be denied. 


/s/ Karl Kindleberger 
Domestic Relations Commissioner 


/s/ J. 8S. 
Investigator 


os ea 


' [Filed September 24, 1958] 


ORDER DENYING MOTION TO RESCIND AND TERMINA1 


PAYMENTS OF ALIMONY 


E 


Upon consideration of the motion of principal defendant as , filed 
herein seeking to rescind and terminate payments of alimony to plaintiff, 
and the Court finding that (a) plaintiff established her entitlement to an 
award of permanent alimony by provision 3 of the final judgment entered 
herein on June 7, 1945, (b) when reduction of the amount of the award 
was provided by the entry of order of this Court on November 15, 1956, 
same was entered as a consent order reducing the amount of the award, 
the reduction was intended to, and was made, by consent of counsel for 
the respective parties, and it definitely appears that counsel for plaintiff 


never consented to terminate plaintiff's entitlement to alimony, 





‘and counsel 


for plaintiff had no knowledge of the contents of the said order of Novem- 


ber 15, 1956, but believed same was for reduction of the award 


only, and 


(c) plaintiff by her conduct has not forfeited her right to said allowance 


of permanent alimony, whereupon, it is, by the Court, this 24th 
September, 1958, 


day of 


ADJUDGED, ORDERED, and DECREED, that the motion of defen- 
dant WILLARD ROGERS BAUCOM, be, and hereby is, denied, and the 


present allowance as provided by order herein of November 15 
continue in effect as an allowance to plaintiff. 


/s/ John J. O'Brien /s/ Edward M. Curran 
Attorney for plaintiff, Judge 

Evans Building 

SEEN: 


Edward J. Skeens, 
Attorney for principal defendant 





| 1956, will 


Copy hereof was mailed postage prepaid to defendant's attorney of 


record this 22nd day of Sept. 1958. 


/s/ John J. O'Brien 
Attorney for Plaintiff 
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[ Filed October 8, 1958] 


MOTION OF DEFENDANT WILLARD ROGERS BAUCOM 
TO STRIKE ORDER OF SEPTEMBER 24, 1958 


ce eStart Memdiaalndiatiy 
Comes now the defendant, through his attorney, and moves that 


the court strike the order of September 24, 1958, and as ground therefor 
shows as follows: 


1. In support of the court's order September 24, 1958 denying 
defendant's motion to rescind and terminate payments of alimony; the 


court finds that "it definitely appears that counsel for plaintiff never 
consented to plaintiff's entitlement to alimony”. 

2. The court also finds that "counsel for plaintiff had no knowledge 
of the contents of the order of November 15, 1956 but believed same was 
for reduction of the award only". 

3. Finally, the court finds that the "plaintiff by her conduct has 
not forfeited her right to said allowance of permanent alimony”. 

POINTS AND AUTHORITIES 

Defendant contends that in each of the three points mentioned above 
the Court is correcting excusable neglect on the part of the counsel for 
the plaintiff in that he failed to note the contents of the order of Novem- 
ber 15, 1956. Further, the court seeks to correct the terms of the order 
of November 15, 1956 when it finds that counsel for plaintiff had never 
consented to terminate alimony and, therefore, the present order in | 
question is a reinstatement of alimony. 

The defendant most earnestly contends that such action on the part 
of the court is prohibited by rule 60(b) of the Federal Rules of Civil Pro- 
cedure which provides that the court may relieve a party from a failure 
judgment or order where there has been a mistake, inadvertness, sur- 
prise, or excusable neglect. But even in those instances the court may 
relieve a party only where the motion is made within the reasonable time 
or in any event when the motion is made not more than one year after the 
judgment, order, or proceeding was entered or taken. 

Since the order of September 24, 1958 attempts to correct an order 
entered November 15, 1956, a period of almost two years, it appears that 
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the order of September 24, 1958 is unlawful and void. 


/s/ Edward J. Skeens 
Attorney for Defendant 





OPPOSITION OF PLAINTIFF TO MOTION TO 
STRIKE ORDER OF SEPTEMBER 24, 1958 
Plaintiff opposes the motion of the defendant as above described 
and for reasons therefor says (1) said motion is without merit; (2) this 
counsel for plaintiff has stated positively and now reiterates that never 
at any time did this counsel consent to plaintiff's relieving defendant of 
payment of alimony to her and never agreed to vacate the provision of 
any order which vested her right or entitlement to alimony. | 
It would be inequitable and unjust for plaintiff to have her allowance 
and her vested right discontinued without authority of law for doing so. 
Present counsel for defendants wants to take advantage of something 
that was never intended and principal defendant's prior counsel will not 
certify to this Court that it was ever intended to discontinue payments 
to the plaintiff. 
The Court never at any time has found the plaintiff guilty of any 





conduct or any suggestion of wrong conduct on her part which would for- 
feit her right to said allowance or permanent alimony. ! . 

The record discloses that counsel for plaintiff has never consented 
to vacating the right of plaintiff to alimony and at no place has defendant 
ever ascertained that counsel for plaintiff did so consent. 


/s/ John J. O'Brien 
Attorney for plaintiff, 
Evans Building | 


AFFIDAVIT OF ATTORNEY FOR PLAINTIFF 
JOHN J. O'BRIEN, plaintiff's attorney of record herein, on oath 
deposes and says that at no time did he ever consent or intend to con- 





sent to vacating the provision of orders of this Court respecting pay- 


ments of permanent alimony to the plaintiff and neither has there at any 
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time been any suggestion made that plaintiff has in any way by her con- 
duct forfeited her allowance to her right of permanent alimony. 

This counsel avers at the time of the entry of the order herein 
under date of November 15, 1956, that this attorney had no information 
as to the contents of the same, no record of having received a copy, but 
believes that an order had been presented in accordance with the agree- 
ment entered into between counsel, namely, that as recited in the trans- 
cript of the record filed herein and counsel believed that the order to be 
signed here conformed to the agreement as related in open Court and it 
was only after the filing of motion by the defendants to vacate the order 
that this counsel ascertained that the prior order, that is the order of 
November 15, 1956, would discontinue payments to plaintiff. 

This counsel avers that at the time of the entry of the order of 
November 15, 1956, Joseph A. McMenamin was the attorney for principal 
defendant herein and this counsel avers that he is positive that said attor- 
ney will not certify to the Court that it was ever intended that the defen- 
dant be relieved of making payments of alimony to the plaintiff. 

/s/ John J. O'Brien 


[Filed October 24, 1958] 


ORDER 

Upon consideration of the defendant's motion to Strike the order 
of the 24th day of September, 1958, denying termination of maintenance, 
the opposition of the plaintiff thereto, it is by the United States District 
Court for the District of Columbia, this 24th day of October, 1958, 

ORDERED, that the motion of the defendant to strike the order of 
the 24th day of September, 1958 denying termination of maintenance, be 
and the same is hereby denied. 


/s/ Edward M. Curran 
Judge 





[Filed October 24, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


NOTICE OF APPEAL | 

Notice is hereby given this 23rd day of October, 1958, that Willard 
Rogers Baucom, defendant hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 24th day of September, 1958 in favor of Plaintiff, ‘Lucille 
Undine Baucom against said defendant - in denying defendant's motion to 
terminate order reducing alimony dated November 12, 1956, and) denying 
defendant's motion to strike order of September 24, 1958, entered on the 
2ist day of October, 1958. | 





/s/ Edward J. Skeens 
Attorney for Defendant 





Copy to: 

John J. O'Brien 
Attorney for Plaintiff 
Evans Building 
Washington 5, D.C. 
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Appellee stands on the questions raised by appellant. 
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1. The final judgment of 1945 awarding an absolute divorce to 
appellee, custody of children and permanent alimony for the 
support of appellee and the children vested a continuing | 
jurisdiction in the District Court over appellant with respect 
to alimony for the maintenance of appellee ee ee 4 


2. In the orders from which the present appeal is taken, all the 
District Court did was to read and construe the intent of the 
order of November 16, 1956, which amended the final decree 
of 1945 with respect to the amount of the alimony, on ap- 
propriate findings based on uncontradicted evidence as to the 
circumstances under which the ambiguous order of November | 
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3. The two orders amending the provision for permanent alimony 
in the 1945 final judgment disclose no gap in the continuous 
award of permanent alimony to appellee; and even if the 
amending order of September 24, 1958 were regarded as a new 
order, rather than a clarifying one, the District Court had 
jurisdiction to enter it and no question of jurisdiction below in 
the secondary sense arises on this record. ee ee ee ee ee ee 


4. The appeal from both orders is insubstantial a oe ee ee ee ee . 6 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,830 


WILLARD ROGERS BAUCOM, 
Appellant, 


i 


Vv. 


LUCILLE UNDINE BAUCOM, 
Appellee, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


The statement of the case by appellant is too meager to show 
material aspects of the proceedings below. ! 





On June 7, 1945, the District Court granted an absolute divorce 
to appellee and in that final judgment awarded custody of the two minor 
children of the parties to appellee and required appellant to pay the 


sum of $15.00 each week "as permanent alimony for her support and 
that of the minor children herein.” (App. 1) This final judgment with 
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respect to alimony remained in full effect for some eleven years until 


the alimony order was amended on November 16, 1956. 


On August 17, 1956, appellant filed a motion "to reduce alimony", 
not to terminate alimony to appellee, in which he pleaded poverty and 
claimed that appellee and the oldest child, a boy of nineteen, were em- 
ployed and self-supporting. (App. 3) The late John J. O'Brien, then 
counsel for appellee and Joseph A. McMenamin, then counsel for appel- 
lant, apparently agreed informally in open court upon a reduction in the 
alimony to $10.00 each week. (App. 11-12) After a long delay then 
counsel for appellant presented an order ex parte to Judge Matthews 
entitled "Order Reducing Alimony", which was apparently entered with 
neither counsel present. (App. 4) That order was ambiguous in its 
wording and intent and provided "Ordered, that the previous order of 
alimony in this cause dated June 7, 1945 be amended and the defendant 
shall be required to pay the plaintiff the sum of $10.00 per week for 
maintenance of the minor children of the parties beginning November 17, 
1956."" In a subsequent motion of appellant to be relieved from the 
amended order for alimony on the ground that both children had been 
"emancipated"' because both were employed, although the youngest child, 
a girl, was then only nineteen years of age, the Domestic Relations 
Commissioner of the court below was in doubt as to the meaning of the 
order of November 16, 1956, and in his report to the court posed two 
questions to be resolved as follows: (App. 6-8) 

If the intent of the Court order dated November 16, 
1956 is for the maintenance of the minor children 
of the parties only, it is recommended that defen- 
dant's motion to terminate said order be granted 
as both minor children have been emancipated. If, 
however, the intent of the Court order of Novem- 
ber 16, 1956 was only to reduce the amount of de- 
fendant's contribution, and the contribution was for 


plaintiff and the two minor children it is recom- 
mended that defendant's motion be denied. 








| 

| 

3 | 
| 
Appellant has not brought to this Court the transcript of the 
hearing on appellant's motion to be relieved entirely from the amended 


order below; and, consequently, nothing appears in the record here to 
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show what representations and evidence was submitted bearing on the 
meaning and intent of the order November 16, 1956 entered by Judge 
Matthews. On September 24, 1958, after considerable delay, Judge 
Curran entered an "Order denying motion to rescind and terminate 
payments of alimony", in which he made detailed findings of fact, which 


read as follows: (App. 9) ! 

Upon consideration of the motion of principal 
defendant *** to rescind and terminate payments 
of alimony to plaintiff, and the Court finding that 
(a) plaintiff established her entitlement to an 
award of permanent alimony by provision 3 of 
the final judgment entered herein on June 7, 1945, 
(b) when reduction of the amount of the award was 
provided by the entry of order of this Court on 
November 16, 1956, same was entered as a con- 
sent order reducing the amount of the award, the 
reduction was intended to, and was made, by con- 
sent of counsel for the respective parties, and it 
definitely appears that counsel for plaintiff never 

| consented to terminate plaintiff's entitlement to 

| alimony, and counsel for plaintiff had no know- | 
ledge of the contents of the said order of Novem-_ | 
ber 16, 1956, but believed same was for reduction 
of the award only, and (c) plaintiff by her conduct 
has not forfeited her right to said allowance of 
permanent alimony, whereupon, it is, by the 
Court, this 24th day of September 1958, 


Adjudged, Ordered and Decreed, that the motion 

of defendant Willard Rogers Baucom, be, and 

hereby is, denied, and the present allowance as | 

~ provided by order herein of November 16, 1956, 
| will continue in effect as an allowance to plaintiff. _ 











| Thereafter appellant moved to strike said order of Judge Curran. 
(App. 10) The motion was opposed and supported by the uncontradicted 
affidavit of the late John J. O'Brien, counsel for appellee, as to the 
circumstances under which the order of Judge Matthews had been 


é 


entered without his knowledge. (App. 11-12) Appellant has not brought 
to this Court the transcript of the hearing on the motion to strike and 
present counsel for appellee has no knowledge of what transpired at that 
hearing in which the motion to strike was denied. (App. 12) 


SUMMARY OF THE ARGUMENT AND ARGUMENT 


The argument is very short and would be merely repetition of a 
summary. For that reason the argument is stated in summary form 
to avoid useless expense. 


ie The final judgment for divorce entered in 1945 awarded permanent 
alimony to appellee. That final judgment vested a continuing jurisdiction 
in the District Court to provide for the former wife by orders suited to 
her need for support and maintenance according to her circumstances 
during her life and while she remained unmarried, which is the case 
here. Compare, D.C. Code, 16-413 "After a decree of divorce in any 
case granting alimony and providing for the care and custody of children, 
the case shall still be considered open for any future orders in those 
respects." Compare, Knabe v. Knabe, 176 Md. 606, 613-619, 6 A.2d 366, 
124 A.L.R. 1317; Blades v. Szatai, 151 Md. 644, 649, 135 A. 841, 50 
A.L.R. 232. 


2. The ambiguous order entered by Judge Matthews on November 16, 
1956 (App. 4) could be read in several ways; that is, (1) as awarding 
$10.00 per week to appellee for her use in support of the children; or 
(2) as an award to appellee and the children; or (3) as an award to the 
children through the appellee. The District Court could read and inter- 
pret its own previous order and it did so when its Domestic Relations 
Commissioner specifically referred the construction of that order to 
the Court for resolution; and on the hearing the parties apparently 
offered evidence and arguments as to the circumstances under which 
Judge Matthews signed that ambiguous order. No question arose under 
Rule 60, F.R.C.P. with respect to fraud, inadvertence or any other 





: | 


matter. The court below simply read the intent of its own previous 

order and clarified the meaning of that order by an additional order 

based on findings of fact, which are nowise challenged here by appellant. 
F é | 


3. There has been no gap in the award of permanent alimony to the 
former wife since the final decree of 1945, which found the appellant at 
fault on the divorce. Even if the order of Judge Matthews entered 
November 16, 1956 were construed as providing for the support of the 
children alone and inferentially as suspending or terminating alimony to 
the wife, appellant still has no argument about jurisdiction below in the 
secondary sense, because an award of alimony to the wife for support of 
children committed to her custody by the court is an award to the wife 
and not to the children. Knabe v. Knabe, 176 Md. 606, 619, 6 A. 2d 366, 
124 A.L.R. 1317. Consequently all three orders have provided for 
alimony to the wife in unbroken sequence. | 
| 

If it be assumed for argument that the order of November 16, 1956, 
inferentially suspended or terminated alimony to the former wife, and 
continued it only as to the children, still the argument here of appellant 
fails because in the final judgment here the former husband was found at 
fault and it founded a continuing jurisdiction over him by the award of 
permanent alimony in that final decree. This continuing jurisdiction 
gave the court below power from time to time to adjust the allowance to 
the wife, to temporarily lift it from time to time if the wife was self- 
supporting or the husband was unable to supply support, and to reinstate 
such allowance from time to time as the need for support arose without 





expressly retaining a continuing jurisdiction over appellant. In the 
circumstances here the District Court had a general equity power, 
aside from the statutes of this District, to make the order of Septem- 
ber 24, 1958, whether that order be regarded as a new order or it was 
merely a clarifying order, as clearly appears. As to the general equity 
power, compare, Meredith v. Meredith, 96 U.S. App. D.C. 355, 226 F. 
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2d 257; Vanderbilt v. Vanderbilt, 354 U. S. 416, 1 L. Ed. 2d 1456, 77 
S. Ct. 1360; Hopson v. Hopson, 95 U.S. App. D.C. 285, 221 F.2d 839. 
Those cases all deal with the power of the court to make provision for 
the former resident wife notwithstanding a foreign divorce obtained by 
the husband, valid on jurisdictional grounds, where the wife did not 
appear in the foreign proceeding. It would surely be a great step back- 
ward were this Court to hold that a temporary break in the chain of 
alimony to the former wife, in the circumstances here, deprived the 
court below of jurisdiction to continue or reinstate an allowance to the 
former wife. Here all the Court did finally was to say what its prior 
order meant; and on the wording of the prior order, the evidence as to 
the circumstances under which it was entered, the intention of the 
attorneys for both sides, and the findings, there is no room to find lack 
of jurisdiction or an abuse of discretion below. And nothing appears to 
show clear error as to either order. 


4. The appeal from the orders appears to be insubstantial. None of 
the authority cited by appellant appears to have any point and there is 
no attempt to discuss those cases. 


5. Appellee moves this honorable Court for an order allowing 
$250.00 counsel fee for services in this Court to the appellee. 


CONCLUSION 


It is respectfully submitted that the orders appealed from should 
be affirmed, with an award of counsel fees to counsel for appellee for 
services in this Court. 

Respectfully submitted, 
DAVID F. SMITH 


927 - 15th Street, N. W. 
Washington 5, D. C. 


Attorney for Appellee 

















